
476

34 CFR Ch. VI (7–1–98 Edition)§ 668.118

expedite the proceedings. These meas-
ures may include, but are not limited
to, one or more of the following:

(1) Scheduling of conferences.
(2) Setting time limits for oral argu-

ments and the submission of briefs.
(3) Terminating the hearing process

and issuing a decision against a party
if that party does not meet time limits
established by the hearing official.

(d) The hearing official is bound by
all applicable statutes and regulations.
The hearing official may not—

(1) Waive applicable statutes and reg-
ulations; or

(2) Rule them invalid.

(Authority: 20 U.S.C. 1094)

[52 FR 30115, Aug. 12, 1987, correctly des-
ignated at 52 FR 46354, Dec. 7, 1987, as amend-
ed at 57 FR 47753, Oct. 19, 1992]

§ 668.118 Decision of the hearing offi-
cial.

(a) Upon review of the parties’ writ-
ten submissions and termination of the
oral argument if one is held, the hear-
ing official issues a written decision.

(b) The hearing official’s decision
states and explains whether the final
audit determination or final program
review determination issued by the
designated ED official was supportable,
in whole or in part.

(c) The hearing official bases any
findings of fact only on evidence prop-
erly presented before him, on matters
given official notice, or on facts stipu-
lated to by the parties.

(Authority: 20 U.S.C. 1094)

[52 FR 30115, Aug. 12, 1987, correctly des-
ignated at 52 FR 46354, Dec. 7, 1987, as amend-
ed at 57 FR 47753, Oct. 19, 1992]

§ 668.119 Appeal to the Secretary.
(a) Within 30 days of its receipt of the

initial decision of the hearing official,
a party wishing to appeal the decision
shall submit a brief or other written
material to the Secretary explaining
why the decision of the hearing official
should be overturned or modified.

(b) The party appealing the initial
decision shall, simultaneously with its
filing of the appeal, provide the oppos-
ing party with a copy of its brief or
other written material.

(c) In its brief to the Secretary, the
party appealing the initial decision

may submit proposed findings of fact
or conclusions of law. However, the
proposed findings of fact must be sup-
ported by—

(1) The admissible evidence already
in the record;

(2) Matters that may be given official
notice; or

(3) Stipulations of the parties
(d) The opposing party shall file its

response to the appeal, if any, with the
Secretary within 30 days of that par-
ty’s receipt of the appeal to the Sec-
retary.

(e) The opposing party shall, simulta-
neously with the filing of any response,
provide a copy of its response to the
appeal to the party appealing the ini-
tial decision.

(f) Neither party may introduce new
evidence on appeal.

(Authority: 20 U.S.C. 1094)

[52 FR 30115, Aug. 12, 1987, correctly des-
ignated at 52 FR 46354, Dec. 7, 1987, as amend-
ed at 57 FR 47753, Oct. 19, 1992; 57 FR 60035,
Dec. 17, 1992]

§ 668.120 Decision of the Secretary.

(a)(1) The Secretary issues a final de-
cision. The Secretary may affirm, mod-
ify, or reverse the decision of the hear-
ing official, or may remand the case to
the hearing official for further proceed-
ings consistent with the Secretary’s
decision.

(2) The Secretary may delegate the
performance of functions under this
section to a designated department of-
ficial.

(b) If the Secretary modifies, re-
mands, or overturns the initial deci-
sion of the hearing official, the Sec-
retary issues a decision that—

(1) Includes a statement of the rea-
sons for this action;

(2) Is provided to both parties; and
(3) Unless the decision is remanded to

the hearing official for further review
or determination of fact, becomes final
upon its issuance.

(Authority: 20 U.S.C. 1094)

[52 FR 30115, Aug. 12, 1987, correctly des-
ignated at 52 FR 46354, Dec. 7, 1987, as amend-
ed at 57 FR 47753, Oct. 19, 1992; 57 FR 60035,
Dec. 17, 1992]
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